
311.lj,ffi ( 3fCfrc;r )qT q I ll~ ~ ll, 
Office of the Commissioner (Appeal), 

d&T 3fee&, 3rdT 3HTJTfl,31sardiai& 
Central GST, Appeal Commissionerate, Ahmedabad 
flue& srae, <el+aamvf, 31a-4141SI31a1&1Id3 Coo{9, 
CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015 
. T o79263oso6s - ~e>l~c.Ffl07926305136 

,.•· 

ATON 
AX 

MARKET 

DIN : 20220764SW000000E543 

dlsulc 
·cp ~~:File No: GAPPL/COM/STP/2674/2021 PJ.-13\.\. - ;2-,~~ 

..,. . 

~ ~ ~ ~ Order-In-Appeal Nos.AHM-EXCUS-003-APP-34/2022-23 
~Date: 07-07-2022 ~ ffl c#t ~ Date of Issue 08.07.2022 
argaa (srdte) g1er#nfRte 
Passed by Shri Akhilesh Kumar, Commissioner (Appeals) 

7T Arising out of Letter F.No. GEXCOM/RFD/ST/98/2021-CGST-DIV-GNR-COMMRTE 
GANDHINAGAR feiia: 25.05.2021 passed by Assistant Commissioner, CGST& Central 
Excise, Division Gandhinagar, Gandhinagar Commissioner te 

ti" ~c.71<:>1cbt1f "cbT ~ ~ cTcTT Name & Address 

Appellant 

1. M/s Dolphin Projects 
FP No. 90 & 95, TP-18, 
PDPU-Gift City, 200 ft. Highway, 
Off. Gandhinagar-Koba Highway, 
Rayson, Gandhinagar - 382007 

ls af s srlet sneer h aridly arqq ava ® at ae st sneer a f qerrfRerft fre 
~ ~ x,"afl, ~ "cb1" ~ <TT :fRTa=rlJf ~ ~ cR" "flcpffi t I C 

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the 
one may be against such order, to the appropriate authority in the following way : · · 

.r s cb I'< cITT g;=RT!ffUT ~ 

Revision application to Government of India:" 

(1) ~ '3(:{11 c; .-i ~ ~. 1994 c#t tTRT 3TT1C'f ~ ~ ~ +=rrwrr cfi 6fR B ~ tTRT "cb1" 
e-rt d erg qga cs 3id±fd 91lervr sraqq of)t efta, #ma ivaoie, f@a fare, Iota 
fcr.:wr, mm~,~ cfrq- .,-cr,=r, ~ +=TTTf, ~ ~: 110001 "cb1" cM ~ ~ 1 

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit 
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New 
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first 
proviso to sub-section (1) of Section-35 ibid : ..,. . 

(ii) ufe +et al gift as +yet if a heft gifraoit st h fft +rver+it at srt qmveni? +f ur 
fse) rvert t et? rvsit f 4jet et od gy +mf if ur fseft +rvsr+it i +reg # g as f@rel 
aieeat # at faff rvsrut #'st +tot a fsat t lei gs slI 
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to 
another factory or from one warehouse to another during the course of processing of the goods in a 
warehouse or in storage whether in a factory or in a warehouse. --- 
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(en) 'lTT«f * · -mITT fcRfr ~ m ~ Ti A ;qfRm 1'f@ 1:!x m 1'f@ * Fct A ~f 01 Ti ~ ~ ~ 1'f@ 1:!x ~ ~ * ~ * ~ Ti \i'IT 1ffiTI * -mITT fcimT ~ <TT ~ "ri f.',;qffaa 'g I . 

(A) In case of rebate of duty of excise on goods exported to any country or territory outside 
India of on excisable material used in the manufacture of the goods which are exported 
to any country or territory outside India. 

(<N) "l:fR ~ qiT 1_fKfA ~ fu";=rT 'lTT«f * -mITT (~ m ~ <ITT) ~ ~ 1T<lT '1@ m I 
. - 

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of 
duty. 

3TTdll ~ c#t· ~ ~ * 1_fKfA * ~ \i'IT ~ ~ 1,Rl c#t ~ 'g 3ITT ~ ~ \i'IT ~ 'cTRT ~ 
frml:r * ~ ~. ~ * ~ i:nful cIT "fll'm 1:!x <TT~ Ti fclro ~ (<l.2) 1998 'cTRT 109 ~ 

frgrt fy mg ell 

. - 
(c) Credit of any duty allowed to be utilized towards payment of excise duty on final 

products under the provisions of this Act or the Rules made there under and such order 
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 
of the Finance (No.2) Act, 1998. H,+->,= 0 

(t) afla sure+ so (srfre) frrsraell, 2zoo1 s fur e as aia+fey fafRf&e ya ieut gv-a # eh fit #, ~ ~ * ~ ~ ~ ~ ~ cTA' lITT, * ~-~ ~ ~ ~ c#t c:T-<TT ~ * x,T~ 
sf@rt anaet fur on-it nfgg powder eat g.al qau ff as sra+fa err 3s--s it fuffta S1 d qaii 
~ * xTI~ i'tJITT-6 ~ c#t ~ ~ m;fr ~I . 

The above application shall be made in duplicate in Form No. EA-8 as specified under 
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which 
the order sought to be appealed against is communicated and shall be accompanied by 
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a 
copy of TR-G Challan evidencing payment of prescribed fee as prescribed under Section 
35-EE of CEA, 1944, under Major Head of Account. 

(2) ~ ~ * xn~ ~ "fic;,r., ~ ~ ~ ~ m '3xffl qj,l mm ~ 2001-~ 1.fRfA cM ~ 3ITT 
~ fic1•ri·Ni~ ~ ~ ~ \ilTT<TT "ITT ill 1000/- c#t ~ 1_fKfA c#t ~ I . 

The revision application shall be accompanied by a fee of Rs.200/- where the amount 
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more 
than Rupees One Lac. · 

ft+ roes, at-eflt surest gos vi lat at srfefeu uraferaot as fe srfle- 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. 

(1) ~ ~ ~ ~. 1944 c#t 'cTRT 35-~ / 35.:....~ * ~: 
Under Section 35B/ 35E of CEA, 1944 an appeal lies to : 

0cfftfc;tf&a qRmG 2 (1) q) i'f ~ ~ cfi 3lillcff cM ~. ~ cfi ~ i'f xfr:rr ~. ~ 
ere gos va hara 3fell" "Brar(fereee) a wfer as fem, are+rerar # 2amen, 
JgaTIll JTJaT ,31H«aT ,f@,&HI@1, 31gal¢I@Ta--30oo4 

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at 
2"floor, BahumaliBhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals 
other than as mentioned in para-2(i) (a) above. 

e 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as 
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 
accompanied against (one which at least should be accompanied by a fee- of Rs.1,000/-, 
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5 
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in 
favour of Asstt. Registar of a branch of any nominate public sector bank of the place 
where the bench of- any nominate public sector bank of the place where the bench of 
the Tribunal is situated. 

(3) afe su oner # as get an@vii a r+dsr slat # at vela +et aiteer a ferg flt al quait evfaa 
an et fat onn utfeg gt deg a sla 'gg 4f) f fear &l af et rut d frg enfRerfe arfrefle 
~ ~ ~ 3f1frc;f m ~ ~ ~ ~ ~- ~ vITTTT % I ' 

(4) 

o 

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be 
paid in the aforesaid manner not withstanding the fact that the one appeal to the 
Appellant Tribunal or the one application to the Central Govt. As the case may be, is 
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. 

rllllllc1ll ~~ 1970 zr~ en! ~-1 ~ ~ frrmfur ~ ~ \Jcfi:i" ~ m- 
~~ zr2Tfft~ ~ ~ ~ ~ if x1 ~ en! ~ ~ x'l.6.50 ~ cblrllllllc1ll ~ 
fease et+ut slat urfeg ] 

One copy of application or 0.1.0. as the case may be, and the order of the adjournment 
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item 
of the court fee Act, 1975 as amended. 

(5) sr silt iafera +m+reef st freiavr at are? f@ru+sf S silt ft szt anasfst fat vat ® oit fr+ grew, 
a#la euieT rod pa vlarat 3rd)fle urefravi (aruffaft) fruH, 1982 +f fRfga ?I 

(56) 

0 

Attention in invited to the rules covering these and other related matter contended in the 
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

ft+n yea, ala sure-t gjea a lane ard)fret urenf@ravv (fRrsce),' vfesrfleit ' pet # 
adcuai(Demand) vd &s(Penalty) l 10% q Gran a-it 3tfalarei # I gioif , 3rf®nae qd afaHT 1o 
cf>""TT5 wi::r % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 
1994) 

~ xCTTc; ~ 3-ITT"-~ $ ~' QTITT1<>f ~"~ m'r a:ITJT"(DutyDemanded)- 

(i) (Section)~ 11D $ ~ ~ "{ITTT ; 
(ii) ~ "JR>lc, ~ ~ c81- ~; 
(iii) ~ ~ ~ $ fc'tm:r 6 $ ~ ~ ~- 

e> zr qd san 'sift 3rdl' af ugh 4d sen S geaa sf, 3rdrr' eif@at a? ads fe qd rd ran fgen. 
I ar }. 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by 
the Appellate Commissioner would have to be pre-deposited, provided that the pre 
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a 
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the 
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) 

Under Central Excise and Service Tax, "Duty demanded" shall include: 
(cli) amount determined under Section 11 D; 
(clii) amount of erroneous Cenvat Credit taken; 
(cliii) amount payable under Rule 6 of the Cenvat Credit Rules. 

~ 3TT?;"QT ~ ~ .3fClffi ~~~a,~ ~ 3-Tl4m ~ <TT c;,Js fclc11R;a ~ ill llT<If ~ "JT"Q" ~ $ 
n....,..-, ,...... Q"{ 3fR ~ ~ c;,Js fclcllf?.ci ~ ~ c;,Js ~ 10% ~ Q"{ m'f ~ ~- t(_ 

view of above, an appeal against this order shall lie before the Tribunal on payment of 
the duty demanded where duty or duty and penalty are in dispute, or penalty, where 
alone is in dispute." 
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ORDER-IN-APPEAL 

The present appeal has been filed by Mis. Dolphin Projects, FP - 
No.90 & 95, TP-18, PDPU- Gift City, 200 Feet Highway, Off. Gandhinagar- 

Koba Highway, Rayson, Gandhinagar- 382 007 (hereinafter referred to as the 

appellant) against Letter F.No. GEXCOM/RFD/ST/98/2021 ·CGST-DIV-GNR 

COMMRTE-GANDHINAGAR dated 25.05.2021 [hereinafter referred to as 

"impugned Jetter'] issued by the Assistant Commissioner, CGST, Division : 

Gandhinagar, Com.missionerate : Gandhinagar [hereinafter referred to as 

"issuing authority" ]. 

2. Briefly 'stated, the facts of the case is that the appellant had filed an 

application dated 30.03.2021 for refund of an amount of Rs.15,58,631/- in 

respect of the service tax paid by them on. the booking deposit accepted prior 
to July, 2017, wherein the bookings got cancelled after July, 2017. It was 

submitted by the appellant that the whole booking amount along with service 

tax was refunded by them to the customer. 

2.1 The issuing authority vide the impugned letter rejected the claim for 
o 

refund on the grounds that claim for refund of the service tax has to be filed 

within one year from the relevant date and in terms of subsection 5(B) (f) of 

Section 11B of the Central Excise Act, 1944, the relevant date was the date of 

payment of duty. It was further stated that the refund claim in respect of the 

service tax paid during the period 2015-16 and 2016·17 was filed on 

30.03.2021, which was beyond the stipulated period and therefore, the 

appellant were not eligible for refund of service tax claimed by them. 

0 

0 

3. Being aggrieved with the impugned letter, the appellant has filed the 

instant appeal making detailed submissions on merits. They have also 

contended that the impugned order is exfacie bad in law since the principles 

of natural justice have not been followed. Before rejection of the refund claim, 

they were not issued any SCN and were not accorded the opportunity to 

present their case. The action of rejection of refund claim without issuance of 

SCN and without according opportunity of being heard in person is bad in law ---- 
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and, therefore, deserves to be set aside since the fundamental principles of 

natural justice have been violated. _ 

4. Personal Hearing in the case was held on 15.06.2022 through virtual 

mode. Ms. Snehal Somani, Chartered Accountant, appeared on behalf of the 
appellant for the hearing. She stated that the impugned order was passed in 

violation of principles of natural justice. She reiterated the submissions made 

in appeal memorandum. 

e 

5. I have gone through the facts of the case, submissions made in the 

Appeal Memorandum, submissions made at the time of personal hearing as 

well as material available on records. I find that the appellant have contested 

the issue on merit as well as raising. the· grounds of violation of the principles 

of natural justice. 

6. I find that the refund claim filed by the appellant was rejected without 

issuing any Show Cause Notice to the appellant and also without granting 

them the opportunity of personal hearing. The impugned letter rejecting the 

refund claim of the appellant was, therefore, issued in clear violation of the 

principles of natural justice. It is a settled law that orders passed without 

affording the opportunity of personal hearing are in violation of the principles 

of natural justice and hence, not sustainable. 

6.1 I find that the Hon'ble High Court of Madras had in the case of PNP 

Polytex Pvt. Ltd. Vs. Asstt. Commr. of Cus. (Refund), Chennai - 2018 (8360) 

ELT 964 (Mad.) held that: . 

6. Firstly, the proceedings were communicated to the incorrect address. The 
petitioner had no notice of the proceedings. Apart from that, before rejecting 
the petitioner's claim, it appears that no notice of hearing was issued to the 
petitioner. Though the statute does not mandate an opportunity of personal 
hearing, as the impugned order rejecting the petitioner's claim results in civil 
consequences, principles of natural justice have to be read into the provisions 
and the petitioner should have been afforded an opportunity, as the impugned 
order is an order of adjudication. Therefore, on the said ground, the impugned 
order calls for interference." 
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6.2 Similarly, in the case of Vasta Bio-Tech Pvt. Ltd V. Assistant 

Commissioner of Customs, Chennai- 2018 (360) ELT 234 (Mad.), the Hon'ble 

High Court of Madras had held that : 
"5. The petitioner's case is that, had a show cause notice been issued to them, 
they would have explained to the Authority, as regards the discrepancies 
between the imported goods and the sale invoice, and would have extended full 
cooperation, and to the said effect, the reply affidavit has been filed to justify 
their stand. Since the partial rejection of the"petitioner's claim for refund results 
in civil consequence, the principles of natural justice demands that the petitioner 
be afforded an opportunity. The explanation sought to be given by the 
respondent, in Para No. 10 of the counter affidavit cannot be countenanced, as 
the statute does not put a bar for an opportunity being granted, and if statute is 
silent, then, principles of natural justice has to be read into the statute, so that the\ 
assessee has reasonable opportunity to put forth this case." 

7. In view of the above, I set aside the impugned letter and remand the 

matter back to the issuing authority to decide the matter after considering the 

submissions of the appellant and after granting them the opportunity of 

personal hearing. The appellant is directed to submit their written submission 

to the adjudicating authority within 15 days of the receipt of this order. The 

appellant should also attend the personal hearing as and when fixed by the 

adjudicating authority. Accordingly, the impugned letter is set aside and the 

appeal of the appellant is allowed by way of remand. 

0 

The appeal filed by the appellant stands disposed of in above terms. 

I 

f 
(N.Suryanarayanan. Iyer) 
Superintendent(Appeals), 
CGST, Ahmedabad. 
BY RP AD I SPEED POST 

To 

5- S.. a kKljd 
Commissioner A, Blais) 
Date: .07.2022. 

M/s. Dolphin Projects, 
FP No.90 & 95, TP-18, 
PDPU= Gift City 200 Feet Highway, 
Off. Gandhinagar-Koba Highway, 
Rayson, Gandhinagar- 382 007 

The Assistant Commissioner, 

Appellant 

Respondent 
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CGST & Central Excise, .., · 
Division : Gandhinagar, 
Commissionerate: Gandhinagar 

Copy to; 
1. The Chief Commissioner, Central GST, Ahmedabad Zone. 
2. The Commissioner, CGST, Gandhinagar. 
3. The Assistant Commissioner (HQ System), CGST, Gandhinagar. 

(for uploading the OIA) 
4. Guard File. 

5. P.A. File. 

0 

o 


